Cecil Eugene  Sonny  Clark v. Phone Directories Company, Inc., Marc Bingham : Reply Brief by Utah Court of Appeals
Brigham Young University Law School
BYU Law Digital Commons
Utah Court of Appeals Briefs
1993
Cecil Eugene "Sonny" Clark v. Phone Directories
Company, Inc., Marc Bingham : Reply Brief
Utah Court of Appeals
Follow this and additional works at: https://digitalcommons.law.byu.edu/byu_ca1
Part of the Law Commons
Original Brief Submitted to the Utah Court of Appeals; digitized by the Howard W. Hunter Law
Library, J. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.
John Preston Creer; attorney for appellant.
Edward D. Flint; Flint and Christensen; attorney for appellees.
This Reply Brief is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Court of Appeals
Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with
questions or feedback.
Recommended Citation
Reply Brief, Clark v. Phone Directories Company, No. 930462 (Utah Court of Appeals, 1993).
https://digitalcommons.law.byu.edu/byu_ca1/5388
A"0 
DOCKET NO. 
^mior 
IN THE COURT OF APPEALS 
STATE OF UTAH 
CECIL EUGENE "SONNY" CLARK, 
Plaintiff/Appellant, 
vs. 
PHONE DIRECTORIES COMPANY, 
INC., a Utah corporation, and 
MARC BINGHAM, 
Defendants/Appellees. 
Case No. 930462-CA 
Classification 11 
REPLY BRIEF OF PLAINTIFF/APPELLANT 
CECIL EUGENE "SONNY" CLARK 
Appeal from Judgment of the Fourth Judicial 
District Court for Utah County, State of Utah 
Honorable Ray M. Harding, District Judge 
Edward D. Flint (4573) 
FLINT & CHRISTENSEN 
3760 Highland Drive, Suite 500 
Salt Lake City, Utah 84106 
Telephone: (801) 273-3333 
Attorney for Defendants/Appellees Phone 
Directories Company, Inc. and Marc Bingham 
John Preston Creer (0753) 
1200 Beneficial Life Tower 
36 South State Street 
Salt Lake City, Utah 84111 
Telephone: (801) 538-2300 
Attorney for Plaintiff/Appellant 
Cecil Eugene "Sonny" Clark 
FILED 
Utah Court of Appeals 
JAN 0 5 1994 
fMu/fd* 
• / • Mary T. Noonan 
I Clerk of the Court 
IN THE COURT OF APPEALS 
STATE OF UTAH 
CECIL EUGENE "SONNY" CLARK, 
Plaintiff/Appellant, 
vs. 
PHONE DIRECTORIES COMPANY, 
INC., a Utah corporation, and 
MARC BINGHAM, 
Defendants/Appellees. 
CaseNo.930462-CA 
Classification 11 
REPLY BRIEF OF PLAINTIFF/APPELLANT 
CECIL EUGENE "SONNY" CLARK 
Appeal from Judgment of the Fourth Judicial 
District Court for Utah County, State of Utah 
Honorable Ray M. Harding, District Judge 
Edward D. Flint (4573) 
FLINT & CHRISTENSEN 
3760 Highland Drive, Suite 500 
Salt Lake City, Utah 84106 
Telephone: (801) 273-3333 
Attorney for Defendants/Appellees Phone 
Directories Company, Inc. and Marc Bingham 
John Preston Creer (0753) 
1200 Beneficial Life Tower 
36 South State Street 
Salt Lake City, Utah 84111 
Telephone: (801) 538-2300 
Attorney for Plaintiff/Appellant 
Cecil Eugene "Sonny" Clark 
TABLE OF CONTENTS 
Page 
TABLE OF CONTENTS 
TABLE OF AUTHORITIES 
ARGUMENT 
CONCLUSION 
ADDENDUM 
(1) Counterclaim 
(2) Certification of Judgment for Appeal 
(3) Amended Motion to Amend the Answer 
(4) Ruling of Trial Court on above Motion 
i 
TABLE OF AUTHORITIES 
Page 
CASES 
F.M.A. Leasing Co. v. Citizens Bank 
823 R2d 1065 (Utah 1992) 
Kennecott Corp. v. State Tax Commission 
814 P.2d 1099 (1991) 
Lane v. Messer 
689 R2d 1333 (Utah 1984) 
Regional Sales Agency. Inc. v. Reichert 
784 P.2d 1210 (Ut. App. 1989) 
Swift Shops v. Wight 
845 R2d 250 (Ut. App. 1992 
Van der Heyde v. First Colony Life Insurance Co. 
845 P.2d 275 (Ut. App. 1993) 
STATUTES AND COURT RULES 
Utah Code Annotated 35-4-22.3(3) 
ARGUMENT 
The admissions are set forth in the Appellant's Brief. The Respondents' 
Brief cites the trial transcript about testimony that was contrary to 
respondent's admissions and appellant's testimony at trial. 
Appellant relies upon the admissions of respondents and does not now 
attempt to contradict testimony that was improperly allowed in by the trial 
court. 
JURISDICTION 
The final day of the bench trial was Tuesday, September 22, 1992. The 
bench trial, by prior agreement, resolved one claim and that is whether or not 
Cecil Eugene "Sonny" Clark (hereinafter "Clark") was an independent 
contractor or an employee during the time that he worked for the defendants, 
Phone Directories and Marc Bingham (hereinafter "Phone Directories"). 
From that day until the day of this writing, some 15 months, defendants 
have had an opportunity to seek a trial date for the trial of their Counterclaim. 
They have not done so even to this day. In Lane v. Messer. 689 P.2d 1333 
(Utah 1984) the Court ruled that when a final judgment is issued as to fewer 
than all the claims it does not affect the ability of the trial court to proceed 
with the remainder of the claims. 
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At some point in time laches should set in if there is found to be an 
undue lapse of time in seeking to have the Counterclaim heard. Laches 
recognizes that because of an untimely delay the other parties' ability to 
defend may be unfairly impaired because of witnesses or evidence needed to 
defend. 
In Van der Hevde v. First Colony Life Insurance Co.. 845 P.2d 275 
(Ut. App. 1993) held that the appellate court in discussing equitable estoppel, 
or laches, said the criteria for equitable estoppel is as follows: (1) a statement, 
admission, act, or failure to act by one party that is inconsistent with a claim 
later asserted; (2) the other party's reasonable action or inaction that is based 
on the first party's statement, admission, act, or failure to act; and (3) injury 
to the second party that was result from allowing the first party to contradict 
or repudiate such statement, admission, act, or failure to act. 
Clark presented no evidence on the admitted facts believing those facts 
to have been concluded. It would be injurious to Clark to now allow the 
defendant to withdraw their admissions six months after the trial was 
concluded when Phone Directories knew of the admissions as early as 
December of 1991. Clark would be injured if this Court were to allow Phone 
Directories to withdraw their admissions now. 
Regional Sales Agency. Inc. v. Reichert 784 P.2d 1210 (Ut. App. 
1989) sets forth the criteria for amending pleadings. It is not suggested in this 
case that when the Regional Sales Agency court is talking about amending 
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pleadings the Court is talking about withdrawing an admission in an answer 
after the trial is concluded. Importantly, however, the Court did hold the 
timeliness of the Motion to Amend was very relevant. 
An example might better illustrate the problem. If, in an answer to a 
complaint, the defendant admitted liability and only damages were litigated. 
Then at the end of the trial the defendant moved to strike defendant's 
admission of liability. If such were granted it would be a flagrant denial of 
due process and justice. 
CERTIFICATION FOR JUDGMENT ON APPEAL 
In this instance the Counterclaim (Exhibit 1 herein) is not based on the 
same operative facts as the legal determination of whether Mr. Clark was an 
independent contractor or an employee (see Kennecott Corp. v. State Tax 
Commission. 814 P.2d 1099 (1991) and F.M.A. Leasing Co. v. Citizens Bank. 
823 P.2d 1065 (Utah 1992)). The Counterclaim is a claim of an isolated 
incident where Phone Directories claimed Clark acted inappropriately while 
selling for Phone Directories. 
It is true that the Certification of Judgment for Appeal did not contain 
the language "there is no just reason for delay" (see Exhibit 2 herein). 
Further, the record is absent any objection on the part of the respondents to 
the trial court, indicating there was just reason for delay (i.e., Counterclaim), 
in the Court entering the Certification for Judgment for Appeal. 
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To wait to the filing of the Brief of the Defendant and Respondents to 
raise the issue when there is to this day no application to the trial court by 
Phone Directories to set a trial date to hear the Counterclaim, is untimely and 
should be prevented by the doctrine of laches. 
TIMELINESS OF MOTION TO STRIKE ADMISSIONS IN THE ANSWER 
In the Respondents' Brief the respondents acknowledge that the 
appellant objected to evidence being admitted in the trial that was contrary to 
the admissions in the answer. The trial court allowed such testimony. The 
respondents refer in their Brief to this ruling as harmless error. It was not 
harmless. (Page 6, Brief of Phone Directories) 
There was no timely motion made by Phone Directories to strike the 
admissions in Phone Directories' Answer to the Complaint prior, during or 
immediately after the trial. The last day of the trial was Tuesday, September 
22, 1992. 
The Motion to Amend the Answer was not filed until March 2, 1993, 
six months after the trial ended, a copy of which is attached hereto as 
Exhibit 3. The trial court therefore ruled on the Motion to Strike the 
Admissions on October 20,1993, that the defendants could not withdraw their 
admissions in their answer, a copy of which is attached hereto as Exhibit 4. 
This Court does not have to reach the issue of whether or not you can 
ever timely move to strike an admission in an answer because the request to do 
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so in this case was not timely made. However, if this Court were to allow the 
withdrawal of admissions in an answer one would also have to wonder about 
the status of admissions made in requests for admissions. Could they be 
withdrawn? The purpose of admissions appears to be to narrow the 
remaining issues, expedite the trial of the remaining issues and to conserve 
judicial resources. 
Clark did not consent to the trying of the various issues that had been 
resolved by the admissions in the answer. Clark objected and the trial court 
overruled the objection. This was admitted by Phone Directories on page 6 of 
their Brief. 
Clark did consent to basing the trial of the issue of independent 
contractor on criteria set forth in Utah Code Annotated 35-4-22.3(3), but 
only as to those sections of the code that had not been previously admitted in 
Phone Directories' answer. Clark did not have any burden of proof on those 
sections of the code that had already been admitted by Phone Directories as 
being indicia of being an independent contractor. 
By consenting to using Utah Code Annotated 35-4-22.3(3) plaintiff, 
defendant and the trial court were using the criteria contained therein to assess 
whether Clark was an independent contractor or employer. For each criteria 
set forth there was either an admissions or a denial. Where there was a denial, 
Clark presented evidence. Where there was an admission, Clark did not 
present evidence, but relied on the admission. Clark had the burden of proof 
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on those issues where there had been a denial. Clark, only prepared to 
confront the issues that were not admitted. 
Phone Directories had a duty to move the Court to strike the admissions 
long before the time of trial, so if granted, Clark could adequately prepare on 
those issues that the Court ruled were not admitted. Phone Directories made 
the admissions on December 24, 1991 when Phone Directories filed their 
answer. In a recent Utah Court of Appeals case, Swift Shops v. Wight. 845 
P.2d 250 (Ut. App. 1992) states that if the party moving to amend the pleading 
was aware of the facts underlying the amendment long before filing, and there 
was no adequate explanation for the delay in filing, then the proposed 
amendment to the pleading should be denied. There has been, in this case, no 
explanation of why defendant waited until six months after the trial had 
concluded to move to strike the admissions. 
CONFLICTING EVIDENCE 
Clark admitted, in the trial, that he had asked PDC to assign all of his 
1989 commissions to his ex-wife, Linda Clark (Tr. 185, Line 19 through 188, 
Line 2). There was no testimony that Clark did this because of services 
rendered by his ex-wife in behalf of Phone Directories. As far as Clark's ex-
wife being his "secretary" there is no testimony that her services as a secretary 
related in any way to his work for Phone Directories (Tr. 133). 
Sortor testified that Sonny Clark had sold ads for other yellow page 
publishers, but was not asked and did not indicate that that selling was done 
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after Clark had terminated his relationship with Phone Directories. Sortor 
indicated she would like, by her testimony, to help Phone Directories (Tr. 
266), and had met with counsel for Phone Directories the day before the trial 
(Tr. 267). Mrs. Sortor worked only for Phone Directories from 1982 
through 1989 (Tr. 270-271), and did not have any other employment during 
that time. 
The fact that Mrs. Sortor recently began selling Mary Kay Cosmetics 
does not suggest that she could sell for other yellow page advertisers during 
the time she was working for Phone Directories. The expertise of an 
independent contractor for Phone Directories is the selling of yellow page 
advertising, not just selling in general. 
CONCLUSION 
As indicated in Appellant's Brief, there was conflicting testimony about 
how Phone Directories ran their company. Some of this testimony was based 
on the testimony of some still involved as salespeople with Phone Directories. 
What was not contradicted was the various admissions in the answer 
and the written documents published by Phone Directories. That is the basis 
of plaintiff/appellant's argument that the trial court erred in ruling that Clark 
was an independent .contractor. The admissions and Phone Directories 
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documents, heretofore referred to, indicate that Clark was an independent 
contractor. 
DATED this day of January, 1994. 
Attorney for the Plaintiff/Appellant 
'Cecil Eugene "Sonny" Clark 
CERTIFICATE OF SERVICE 
I hereby certify that a true and correct copy of the foregoing REPLY 
BRIEF OF PLAINTIFF/APPELLANT CECIL EUGENE "SONNY" 
CLARK was mailed, postage prepaid, this f day of January, 1994, to the 
following: 
Edward D. Flint 
FLINT & CHRISTENSEN 
3760 Highland Drive, Suite 
Salt Lake City 
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EXHIBIT 1 
Richard W. Casey (0590) 
Mark Y. Hirata (5087) 
GIAUQUE, CROCKETT & BENDINGER 
500 Kearns Building 
136 South Main Street 
Salt Lake City, Utah 84101 
Telephone: (801) 533-8383 
Attorneys for Defendants 
IN THE FOURTH JUDICIAL DISTRICT COURT OF UTAH COUNTY 
STATE OF UTAH 
CECIL EUGENE "SONNY" CLARK, 
Plaintiff, 
vs. 
PHONE DIRECTORIES COMPANY, 
INC., a Utah corporation, and 
MARC BINGHAM, 
Defendants. 
Defendants Phone Directories Company, Inc. ("PDC"), and 
Marc Bingham, by and through their counsel of record, answer the 
Complaint of plaintiff as follows: 
FIRST DEFENSE 
The Complaint fails to state a claim against defendants 
upon which relief can be granted. 
SECOND DEFENSE 
Answering plaintiff's specific allegations, defendants 
admit, deny and allege as follows: 
ANSWER 
Civil No. 910400806 
Judge Ray M. Harding 
1. Defendants admit that plaintiff purports to invoke 
the jurisdiction of this Court based upon a venue statute, Utah 
Code Ann. § 78-13-7. Defendants deny all remaining allegations 
in paragraph 1 of the Complaint. 
2. Defendants, upon information and belief, admit the 
allegations in paragraph 2 of the Complaint. 
3. Defendants admit the allegations in paragraph 3 of 
the Complaint. 
4. Defendants admit the allegations in paragraph 4 of 
the Complaint. 
STATEMENT OF FACTS 
5. Defendants admit that over the past 13 years 
plaintiff has been employed by PDC for various time periods. 
Except as expressly admitted in this paragraph, defendants deny 
the remaining allegations in paragraph 5 of the Complaint. 
6. Defendants admit that PDC is a Utah county-based 
company which operated as a dba of Marc Bingham until it was 
incorporated in the State of Utah on January 1, 1991. Defendants 
further admit that PDC typically sells yellow page telephone 
advertising to towns located throughout the United States. PDC 
is not associated with US West Yellow Pages. Except as expressly 
admitted in this paragraph, defendants deny the remaining 
allegations in paragraph 6 of the Complaint. 
7. PDC admits that during the past approximate 13 
years, PDC has hired plaintiff as an "independent contractor". 
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Defendants aver that plaintiff has executed ap. "Independent 
Contractors Agreement" with PDC. Except as expressly admitted or 
averred in this paragraph, defendants deny the remaining 
allegations in paragraph 7 of the Complaint. 
8. Defendants deny the allegations in paragraph 8 of 
the Complaint. 
a. Defendants admit that plaintiff has 
voluntarily received a training course from PDC. Except as 
expressly admitted in this paragraph, defendants deny the 
remaining allegations in paragraph 8.a. of the Complaint. 
b. Defendants admit that PDC coordinates 
plaintiff's yellow page advertising sales activities. Except as 
expressly admitted in this paragraph, defendants deny the 
remaining allegations in paragraph 8.b. of the Complaint. 
c. Defendants admit that PDC determines when a 
specific directory's sales period shall open and close. Marc 
Bingham assists in this determination. Except as expressly 
admitted in this paragraph, defendants deny the remaining 
allegations in paragraph 8.c. of the Complaint. 
d. Defendants deny the allegations in paragraph 
8.d. of the Complaint. 
e. Defendants deny that plaintiff cannot work at 
his own pace, otherwise PDC and Marc Bingham will send other 
salesmen into plaintiff's territory. Defendants aver that PDC 
takes appropriate measures in the event a salesperson, among 
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other things, fails to meet sales quotas determined by PDC for a 
particular territory. Except as expressly admitted and averred 
in this paragraph, defendants deny the remaining allegations in 
paragraph 8.e. of the Complaint. 
f. Defendants admit that during his employment 
with PDC, plaintiff could not independently hire subcontractors 
to solicit yellow page advertising sales for him or with him. 
Except as expressly admitted in this paragraph, defendants deny 
the remaining allegations in paragraph 8.f. of the Complaint. 
g. Defendants admit that plaintiff, at times 
during his employment with PDC, submitted weekly sales reports to 
PDC. Except as expressly admitted in this paragraph, defendants 
deny the remaining allegations in paragraph 8.g. of the 
Complaint. 
h. Defendants object to plaintiff's use of the 
term "expenses" as vague and ambiguous, and on that ground state 
that they lack sufficient knowledge to either admit or deny the 
allegations in paragraph 8.h. of the Complaint. Defendants admit 
that during his employment with PDC, plaintiff had the 
opportunity to exchange motel expenses for advertising with 
certain of PDC's customers. Except as expressly admitted in this 
paragraph, defendants deny the remaining allegations in paragraph 
8.h. of the Complaint. 
i. Defendants admit that certain sales materials 
were provided to plaintiff by PDC to assist plaintiff with his 
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yellow page advertising sales. Except as expressly admitted in 
this paragraph, defendants deny the remaining allegations in 
paragraph 8.i. of the Complaint. 
j. Defendants lack sufficient knowledge to either 
admit or deny the allegations in paragraph 8.j. of the Complaint 
and on that ground deny the same. 
k. Defendants admit that during his employment 
with PDC, plaintiff could have been terminated as an independent 
contractor at any time. Defendants deny the remaining 
allegations in paragraph 8.k. of the Complaint. 
9. Defendants admit that plaintiff was subpoenaed to 
testify in an arbitration hearing in the State of Utah entitled, 
Mary O'Brannon Hayes, et al. v. Phone Directories Company, et al. 
Except as expressly admitted in this paragraph, defendants deny 
the remaining allegations in paragraph 9 of the Complaint. 
10. Defendants deny the allegations in paragraph 10 of 
the Complaint. 
11. Defendants admit that plaintiff testified at the 
arbitration hearing identified in paragraph 9 during September 
1991. Except as expressly admitted in this paragraph, defendants 
deny the remaining allegations in paragraph 11 of the Complaint. 
12. Defendants deny the allegations in paragraph 12 of 
the Complaint. 
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FIRST CAUSE OF ACTION 
(Wrongful Termination - Public Policy Tort) 
13. Defendants hereby incorporate by reference their 
responses to paragraphs 1 through 12 above as though fully set 
forth herein. 
14. Defendants deny the allegations in paragraph 14 of 
the Complaint. 
15. Defendants admit that plaintiff testified at the 
arbitration proceeding identified in paragraph 9. 
16. Defendants deny the allegations in paragraph 16 of 
the Complaint. 
17. Defendants object to the allegations in paragraph 
17 of the Complaint as incomprehensible, and on that ground deny 
the same. Defendants aver that any attempt to induce a witness 
to perjure himself at a judiciary proceeding is unlawful and 
against public policy. 
18. Defendants deny that plaintiff has suffered or is 
entitled to any compensatory damages under his first cause of 
action. Defendants deny the remaining allegations in paragraph 
18 of the Complaint. 
19. Defendants deny the allegations in paragraph 19 of 
the Complaint. 
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SECOND CAUSE OF ACTION 
(Lack of Good Faith and Fair Dealing) 
19. [Sic] Defendants hereby incorporate by reference 
their responses to paragraphs 1 through 19 above as though fully 
set forth herein. 
20.-23. Defendants deny the allegations contained in 
paragraphs 20 through 23 of the Complaint. 
FIRST AFFIRMATIVE DEFENSE 
Any damage purportedly sustained by plaintiff was not 
actually or proximately caused by any conduct of defendants. 
SECOND AFFIRMATIVE DEFENSE 
Plaintiff's damages are barred by his failure to take 
proper measures to mitigate his damages. 
THIRD AFFIRMATIVE DEFENSE 
Plaintiff's claims are barred by the doctrines of 
waiver and estoppel. 
FOURTH AFFIRMATIVE DEFENSE 
Plaintiff's claims are barred by the doctrine of 
unclean hands. 
-7-
FIFTH AFFIRMATIVE DEFENSE 
Plaintiff's claims against defendants are barred 
because the plaintiff's employment, being employment at will, was 
justifiably terminated by PDC. 
COUNTERCLAIM 
Defendants-counterplaintiffs ("PDC") hereby complain 
against plaintiff-counterdefendant ("Clark") and allege as 
follows: 
1. PDC is a corporation licensed to do business in the 
State of Utah, with offices located in Utah County, State of 
Utah. 
2. Upon information and belief, Clark is a resident of 
Salt Lake County, State of Utah. 
JURISDICTION AND VENUE 
3. This Court has jurisdiction over this counterclaim 
under Utah Code Ann. § 78-3-4 in that this is a civil matter not 
excepted in the Utah Constitution and not prohibited by law. 
4. Upon information and belief, Clark resides in this 
judicial district. Venue is therefore proper in this district 
pursuant to Utah Code Ann. § 78-13-7. 
FACTUAL ALLEGATIONS 
5. PDC realleges and incorporates herein by reference 
paragraphs 1 through 4 above as if fully set forth herein. 
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6. A business relation exists between PDC and its 
salespeople, including salespeople selling yellow page 
advertising on behalf of PDC in Sheridan, Wyoming. 
7. Clark knows of the business relationship between 
PDC, its salespeople, and its customers. 
8. Clark without privilege to do so, wrongfully 
engaged in intentional acts designed and intended to disrupt 
PDC's business relations with its salespeople and its new and 
existing customers. 
9. As a direct and proximate result of Clark's 
intentional and unlawful interference with PDC's business 
relations, PDC has sustained damages in an amount to be 
determined at trial. 
10. In committing said interference with PDC's 
business relations, Clark acted willfully, wantonly, maliciously 
and in total disregard of the interests of PDC, its contractual 
commitments, its salespeople, and its ability to remain in 
business. 
11. Because of Clark's willful, wanton and malicious 
intentional interference with PDC's business relations, PDC is 
entitled to punitive damages in an amount of not less than 
$50,000, which amount is reasonable and just in light of the 
compensatory damages PDC is entitled to and has prayed for. 
WHEREFORE, defendants pray that the plaintiff's 
Complaint be dismissed in its entirety with prejudice, that the 
-9-
defendants be awarded their costs and expenses, including 
reasonable attorneys1 fees incurred in defending this action, as 
well as all damages prayed for under defendants' Counterclaim, 
and for such other relief as the Court deems just and proper. 
DATED this 24th day of December, 1991. 
GIAUQUE, CROCKETT & BENDINGER 
500 Kearns Building 
136 South Main Street 
Salt Lake City, Utah 84101 
Telephone: (801) 533-8383 
Mary Y. Hiratu 
Attorneys for Defendants 
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CERTIFICATE OF SERVICE 
On the 24th day of December, 1991, true and correct 
copies of the foregoing ANSWER were hand-delivered to the 
following: 
John Preston Creer 
1200 Beneficial Life Tower 
36 South State Street 
Salt Lake City, UT 84111 
(JLHOUA/ 
cah/12232 
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JOHN PRESTON CREER (0753) 
Attorney for Plaintiffs 
1200 Beneficial Life Tower 
36 South State Street 
Salt Lake City, Utah 84111 
Telephone: (801) 538-2300 
IN THE FOURTH JUDICIAL DISTRICT COURT OF UTAH COUNTY 
STATE OF UTAH 
CECIL EUGENE "SONNY" CLARK, 
Plaintiff, 
vs. 
PHONE DIRECTORIES COMPANY, INC., 
a Utah Corporation, and 
MARC BINGHAM, 
Defendants. 
CERTIFICATION OF 
JUDGMENT FOR APPEAL 
CIVIL NUMBER 910400806 
JUDGE RAY M. HARDING 
On the 8th day of December, 1992, Judgment was entered after a bench 
trial, held on August 27,28 and September 22,1992. A copy of the Judgment is 
attached hereto. 
It is hereby certified that this Judgment is a final judgment, pursuant to 
Rule 54B of the Utah Rules of Civil Procedure and can be appealed. 
DATED this £ / day of June, 1993. 
Harding ^\ / 
Court Judge ^ 
Approved as to Form: 
Edward D. Flint 
Attorney for the Defendants 
CERTIFICATE OF MAILING 
I hereby certify that a true and correct copy of the foregoing 
CERTIFICATION OF JUDGMENT FOR APPEAL was mailed, postage 
prepaid, on the j£__ day of May, 1993 to the following: 
Edward D. Flint 
FLINT & CHRISTENSEN 
3760 Highland Drive, Suite 500 
Salt Lake City, Utah 84106 
,9^c ^7/1. fit^ i^rya^n^ 
EXHIBIT 3 
EDWARD D. FLINT 4573 
FLINT & CHRISTENSEN 
Attorneys for Defendants 
3760 Highland Drive, Suite 500 
Salt Lake City, Utah 84106 
Telephone: (801) 273-3333 
IN THE FOURTH JUDICIAL DISTRICT COURT 
IN AND FOR UTAH COUNTY, STATE OF UTAH 
CECIL EUGENE "SONNY" CLARK, : 
Plaintiff, : AMENDED MOTION TO AMEND ANSWER 
vs. : 
PHONE DIRECTORIES COMPANY, 
INC., a Utah corporation, : Case No. 910400806 
and MARC BINGHAM, : 
: Judge Ray M. Harding, Sr. 
Defendants. : 
COME NOW DEFENDANTS, by and through counsel of record, and 
respectfully move the court for an Order permitting the amendment 
of defendants' Answer and other pleadings in the following manner 
and particulars: 
1. Amend paragraphs 8f, 8g and 8k of defendants' Amended 
Answer dated May 1, 1992, from "admit," to "deny," for reason that 
facts deduced at the trial in this matter prove that the 
corresponding paragraphs to plaintiff's Complaint should not have 
been admitted, because the Findings of Fact and Conclusions of Law 
of this court after trial establish that the evidence was different 
than was plead in the original pleadings. Pursuant to Rule 15, 
i 
Utah Rules of Civil Procedure, the pleadings should conform to the 
evidence, therefore an amendment should be permitted. 
2. The court, during the trial of this matter, overruled 
plaintiff's objection to the testimony of witnesses at the trial, 
where plaintiff's specific objection was that the matters had 
already been admitted to in defendants' answer, and therefore no 
testimony should be taken contrary to that admission at trial. 
The trial court overruled that objection and permitted the 
testimony and evidence to come in, and the court's Findings of Fact 
and Conclusions of Law incorporated the evidence that was there and 
then presented at time of trial. By the court's overruling the 
plaintiff's objection, and incorporating the evidence that was 
presented into the court's Findings of Fact and Conclusions of Law, 
the court has effected an amendment of the pleadings to conform 
with the evidence, as required by Rule 15, Utah Rules of Civil 
Procedure. 
3* The defendants' proposed Amended Answer is attached 
hereto as Exhibit "A." 
This Motion is further supported by defendants' Memorandum of 
Points and Authorities in Support of Motion to Amend Defendants' 
Answer which was previously filed with the court on or about 
February 8, 1993. 
DATED this 0*1 day of March, 1993. 
FLIMT & CHRISTENSEN 
EDWARD D. FLINT 
Attorney for Defendants 
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CERTIFICATE OF MAILING 
I hereby certify that a true and correct copy of the foregoing 
AMENDED MOTION TO AMEND ANSWER was mailed, postage prepaid, this 
A day of March, 1993, to the following: 
John Preston Creer 
Attorney for Plaintiff 
1200 Beneficial Life Tower 
36 South State Street 
Salt Lake City, UT 84111 
3 
EXHIBIT 4 
D)V; 
JOHN PRESTON CREER (0753) 
Attorney for Plaintiff 
1200 Beneficial Life Tower 
36 South State Street 
Salt Lake City, Utah 84111 
Telephone: (801) 538-2300 
IN THE FOURTH JUDICIAL DISTRICT COURT OF UTAH COUNTY 
STATE OF UTAH 
CECIL EUGENE "SONNY" CLARK, 
Plaintiff, 
vs. 
PHONE DIRECTORIES COMPANY, INC, 
a Utah Corporation, and 
MARC BINGHAM, 
Defendants. 
ORDER 
CASE NO. 910400806 
(930462-CA) 
JUDGE RAY M. HARDING 
On the 18th of May, 1993, at the hour of 9:00 a.m., counsel for the plaintiff 
and defendants appeared in Court to argue Defendants' Amended Motion to Amend 
the Answer. The Court having heard the arguments of counsel and having 
reviewed the Memorandum in Support and opposing the Motion, the Court hereby 
enters an Order denying the Defendants' Amended Motion to Amend the Answer. 
The Court issued a Memorandum Decision on October 6,1993. 
Dated this _ day of October, 1993. 
BY THE COURT: 
Approved as to Form: ^**u*g••'•*•-* 
Edward D. Flint 
Attorney for Phone Directories 
Company, Inc., a Utah corporation, 
and Marc Bingham 
